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laniteb States!

Circuit Court of appeals;
FOR THE NINTH CIRCUIT

NORTHERN MINING AND TRADING COMPANY,
a Corporation,

Plaintiff in Error,

vs.

ALASKA GOLD RECOVERY COMPANY, a Corpor-

ation; B. T. GOODRIDGE, as Administrator of

the Estate of WILLIAM O'BRIEN, Deceased, and
GEO. D. SCHOFIELD,

Defendants in Error.

MOTION AND BRIEF TO DISMISS APPEAL AND
WRIT OF ERROR, AND BRIEF FOR

DEFENDANTS IN ERROR

Typewritten Motion to Dismiss the Appeal and Writ

of error herein, with Brief thereon, having been

heretofore submitted to the Court, is now printed as

follows

:

MOTION TO DISMISS APPEAL AND WRIT OF
ERROR

Appellees and Defendants in Error move to dismiss

the Appeal and Writ of Error of Appellant and Plain-

tiff in Error herein, upon the following grounds

:



1. This Court is without jurisdiction to entertain

and hear said cause upon said Appeal and-or Writ of

Error, for the following reasons

:

(a) Because the Findings of Fact and Conclusions

of Law and the Interlocutory Judgment and Order
Appointing Commissioners complained of, are inter-

locutory, and no appeal lies therefrom to this Court.

(b) Because no Final Judgment has been entered

in the Court below in said cause.

2. Because the Record brought to this Court upon
said Appeal and Writ of Error is incomplete and fatal-

ly defective in the following particulars:

(a) Written Opinions by the Presiding Judge v/ere

signed and filed in the District Court upon overruling

Demurrer to Complaint and upon overruling Demur-
rer to Amended Complaint and to Amended Complaint

as amended by interlineation, and said Opinions have

not been brought to this Court with the Record.

(b) No evidence, oral or documentary^, adduced
upon the trial, by Bill of Exceptions, transcript there-

of, or otherwise, upon which said findings were based,

has been brought to this Court with the Record.

(c) No Praecipe to the Clerk of the District Court

designating the papers to be certified to this Court
on said appeal and writ of error was served on Ap-
pellees and Defendants in Error, or their attorney.

This Motion is based upon the records and files of

this case on file herein, and the annexed affidavit, and
is submitted to the Court upon the annexed typewrit-

ten brief without oral argument on behalf of Appellees

and Defendants in Error. Said Motion and Brief

thereon, to be later printed and incoi-porated in Brief



upon the merits, in accordance with stipulation on file

herein granting and extending time for that purpose.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

Nome, Alaska

State of Washington

County of King

I, Geo. D. Schofield, Attorney for Defendants in

Error herein, DO HEREBY CERTIFY that in my
opinion the foregoing Motion is well founded in point

of law.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

State of Washington

County of King

Geo. D. Schofield, being first duly sworn, deposes

and says, that he is attorney of record for Appellees

and Defendants in Error herein ; that he was such sole

attorney in the olwer Court; that no Final Judgment
has been rendered in said cause; that no Praecipe to

the Clerk of the District Court designating the papers

to be certified to this Court on said appeal and writ

of error was served on Appellees and Defendants in

Error, or upon affiant as sole attorney in said District

Court; that written Opinions by the Presiding Judge
of said District Court were signed and filed in said

lower Court upon the overruling of the demurrers set

forth in the Record herein, which Opinions have not



been brought to this Court, and further affiant saith

not.

GEO. D. SCHOFIELD,
Subscribed and sworn to before

me on this 3d day of March,

1927.

(SEAL) GEO. FRANCIS BURTON,
Notary Public for the State of

Washington
Seattle, Washington.

BRIEF ON MOTION TO DISMISS APPEAL AND
WRIT OF ERROR

STATEMENT

This action was commenced and prosecuted in the

District Court for the Territory of Alaska, Second

Division, under the Eminent Domain Statutes of said

Territory, as set forth in Compiled Laws of Alaska,

Chapter 22, pages 322-329; (31 Stat. L 522-527) as

amended by Session Laws of Alaska, 1913, pages 118-

119.

The original Complaint (Tr. 1-14) demanded condem-

nation of the fee to certain lands. Demurrer was in-

terposed thereto (Tr. 15-18) argued and overruled by

the Court, and exhaustive written Opinion by the Pre-

siding Judge upon said ruling was signed and filed in

the lower Court.



Plaintiffs thereafter abandoned the original Com-

plaint attempting to condemn an estate in fee (Tr.

1-14) and filed an Amended Complaint reducing the

relief prayed for to an Easement only over said lands

(Tr. 18-35).

Defendant interposed its Demurrer to Amended

Complaint (Tr. 35-38) and its Demurrer to Amended

Complaint as amended by interlineation (Tr. 38-41),

which Demurrers were argued to the Court, overruled,

and written Opinions by the Presiding Judge thereon,

signed and filed in the case. (Said Opinions have not

been brought to this Court.)

Defendant answered the Amended Complaint (Tr.

42-54) and Plaintiff's filed Reply to said Answer (Tr.

54-61).

Thereafter, upon issue thus joined, said case went

to trial before the Court, and oral and documentary

evidence was adduced by both parties to prove the

issues.

The Court found for the Plaintiffs, and signed and

entered the Findings of Fact (Tr. 62-72) and Conclu-

sions of Law (Tr. 73) and entered the Interlocutory

Judgment and Order Appointing Commissioners (Tr.

74-77) complained of herein.

The Interlocutory Judgment and Order Appointing

Commissioners (Tr. 74-77) is conditional, as it provides



"All in case a Final Order of Condemnation is here-

after entered herein" (Tr. 76).

"Upon "Short Record" (Tr. 93), Omitting the Opin-

ions of the Court on Demurrers overruled, and omit-

ting all evidence adduced upon the trial upon which

the Findings of Fact, Conclusions of Law and (condi-

tional) Interlocutory Judgment and Order Appoint-

ing Commissioners are based, Appellant and Plaintiff

in Error brings this Appeal and Writ of Error to this

Court.

(Aliunde: The Commissioners appointed appraised

the damage to the tract taken at one hundred dollars,

and the damage to the residue not taken at one dollar.

The total damage award of one hundred and one dol-

lars was paid into the Registry of the Court and Plain-

tiff in Error (defendant below) has appealed to the

District Court and demanded a trial by juiy. This

appeal is pending in the lower Court, and until disposed

of, no final judgment can be rendered in the case.)

POINTS—AUTHORITIES—ARGUMENT

POINT 1— (a) (b)

1. This Court is without jurisdiction to entertain

and hear said cause upon said Appeal and-or Writ of

Error, for the following reasons

:



(a) Because the Findings of Fact and Conclusions

of Law and the Interlocutory Judgment and Order

Appointing Commissioners complained of, are Inter-

locutory, and no appeal therefrom lies to this Court.

(b) Because no Final Judgment has been entered

in the Court bejow in said case.

Section 636, Chapter 22, page 324, Compiled Laws of

Alaska (1913), relating to Eminent Domain, after re-

citing the facts necessary to be found by the Court

prior to condemnation, provides:

"The plaintiff or defendant or any party interested

in the proceedings, can appeal to the United States

Circuit Court for the Ninth Circuit from any finding

or judgment made or rendered under this chapter. AS
IN OTHER CASES."

The phrase "AS IN OTHER CASES," in Section 636

above quoted, must be construed in accordance with

the customary meaning and general acception of the

English language and in conjunction with Section 653

of said Act; otherwise said phrase is surplusage and

meaningless.

The word "AS" in said phrase, is used as an adverb,

denotng manner, time, form, etc., and the remainder

of the phrase "IN OTHER CASES" can relate to none

other than the cases provided by law as directly ex-

pressed in Section 653 referring to TITLE XIII, under

which. Sections 1336, 1337 and 1339 (Comp. L. Alaska)
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were the then sole provisions governing appeals from

Alaska.

Webster^s Dictionary defines the word "AS" in the

following terms—"AS (az), adv. and conj. To the ex-

tent of which; similarly; for example; after the man-

ner or in the idea of; at the time when; while; because;

thus."

Therefore, under the above definitions, and follow-

ing the phrase ("as in other cases") to a completed

sentence and logical conclusion, it must be construed to

mean: That appeals will lie to this Court "from any

finding or judgment" made or entered under said

Chapter 22, at the time, and in the same way, manner

tand form as otherwise provided by law in other cases.

"Similarly," "for example," "after the manner," "at

the time when," "while," "because," "thus"—^according

to the "rules of practice" designated under TITLE

XIII, as referred to in Section 653 and therefore con-

trolled by Sections 1336 and 1337, relating to appeals

;

which, in turn provide that judgments must be final

before an appeal will lie therefrom to this Cooirt.

Section 653 of this Act, Page 329, Compiled Laws of

Alaska, provides:

"Except as otherwise provided in this Chapter (Ch.

22) the provisions of Title XIII of this Act are applic-

able to and constitute the Rules of Practice of the pro-

ceedings mentioned in this Act."



The Exceptions referred to in Section 653 and set

forth in Chapter 22, in the main, constitute a Special

Proceeding. They relate to a definition of public uses

(Sec. 633) ; classification of estates (Sec. 634) ;
prop-

erty that may be taken (Sec. 635) ; facts to be found by

Court (Sec. 636); contents of complaint (Sec. 639);

substance of summons and time of service (Sec. 640)

;

parties who may defend (Sec. 641) ;
powers of Court

—

appointment of Commissioners (Sec. 642); Commis-

sioners to assess damages (instead of a jury) (Sec.

643); appeal to District Court from Commissioners*

award of damages (Sec. 646).

These are the special provisions of Chapter 22, but

the appeal provision interpolated into Section 636 must

be construed as general, for it provides neither rules

of practice nor direct procedure upon appeal, except "as

in other cases," and Section 653 of the same Act pro-

vides that the provisions of TITLE XIII are applicable

to and constitute the rules of practice of the proceed-

ings mentioned in the Act.

"Title XIII," referred to in said Section 653, com-

prises the Civil Code of Procedure of Alaska from

page 377 to page 646 of Compiled Laws of Alaska of

1913.

Said Sections 636 and 653 must, therefore, be con-

strued together to give effect to the legislative intent

relating to appeals in condemnation cases, and by so
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doing, we are immediately confronted by the provisions

of Sections 1336 and 1337 of Chapter 51, pages 520-521,

Compiled Laws of Alaska, which are a part of said

"TITLE XIII", referred to in said Section 653 of the

Eminent Domain Act, and are "applicable to and con-

stitute the rules of practice" of the Eminent Domain

Act in question, and regulated appeals under said Sec-

tion 636.

The appeal provisions of said Sections 1336 and 1337

provided that judgments should be FINAL.

Again there is no direct authority under Section 636

of the Eminent Domain Act authorizing an appeal

from any finding or judgment PRIOR to such finding

or judgment becoming final. The section merely au-

thorizes an appeal "from any finding or judgment * * *

"as in other cases," and Section 653 points out the rules

of practice and procedure embodied in the Civil Code

of Procedure, which at that time were set forth in Sec-

tions 1336 and 1337, and which required that judg-

ments must be final before an appeal would lie there-

from.

Under Compiled Laws of Alaska, the only interlocu-

tory orders of the District Court from which appeals

could then be taken, were provided for by Section 1339,

Chapter 51, page 521.

The appeal provisions under Sections 636, 653 1336,

1337 and 1339 have been repealed by the Judicial Code
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and as amended and re-enacted by the Jurisdictional

Act of February 13, 1925, hereinafter referred to.

However, the old appeal provisions under Section 636

are so inter-related with Section 653 and through said

Section 653 tied to Title XIII of Civil Code of Proce-

dure of Alaska, which under said Sections 1336, 1337

and 1339, constituted the Appeal Provisions from the

District Court of Alaska under said Title XIII, and

therefore regulated the appeal provisions under Sec-

tion 636, that said Sections 636, 653, 1336, 1337 and 1339

must be construed together to arrive at the legislative

intent governing the appeal provision under Section

636.

Adopting the definition of Webster of the word "As"

(supra) and construing the foregoing sections to-

gether, we reach the definite conclusion that the words

"as in other cases" as used in said Section 636, refer

to appealable cases as then defined under Sections 1336

and 1337, and whereunder, judgment must be final.

We are aware of the decision handed down in the case

of Van Dyke vs. Midnight Sun Mining and Ditch

Company, reported in 177 Federal Reporter, (85) (87)

but are constrained to believe that the provisions of

Section 653 of the same Act, providing that the provi-

sions of Title XIII should constitute the rules of pro-

cedure, was not called to the attention of the Court and

urged in that case in conjunction with said Sections
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1336 and 1337, and Section 1339, at that time governing

appeals from Alaska. Be that as it may, the Van Dyke

case was not an authority when the Appeal was taken

and Writ of Error was sued out in the case at bar, on

additional and other grounds.

The Jurisdictional Act of February 13, 1925, exclu-

sively controlled the rights of Appeal from the District

Court of Alaska when the Appeal was taken and Writ

of Error sued out in this case, and which Act provides:

"Section 128. (a) The circuit courts of appeal shall

have appellate jurisdiction to review by appeal or writ

of error FINAL DECISIONS—
"Third. In the District Courts for Alaska or any

division thereof * * * IN ALL CASES, civil and

criminal, wherein the Constitution or a statute or

treaty of the United States or any authority exercised

thereunder is involved; in ALL OTHER CASES
wherein the value in controversy, exclusive of interest

and costs, exceeds $1,000.00; * * *"

"Fifth (b) The circuit court of appeals shall also

have appellate jurisdiction

—

"First: To review the interlocutory orders or decrees

of the district courts which are specified in Section 129.

"Section 129. Where, upon a hearing in a district

court, or by a judge thereof in vacation, an injunction

is granted, continued, modified, refused, or dissolved

by an interlocutory order or decree, or an application

to dissolve or modify an injunction is refused, or an
interlocutory order or decree is made appointing a

receiver, or refusing an order to wind up a pending-

receivership, or to take the appropriate steps to ac-

complish the purposes thereof, such as directing a sale
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or other disposal of property held thereunder, an ap-

peal may be taken from such interlocutory order or

decree to the circuit court of appeals; and Sections 239

and 240 shall apply to such cases in the circuit courts

of appeal as to other cases therein; * * *"

Sub-Section 13 of Section 240 repeals certain sec-

tions and statues in direct terms, and then enacts the

following general repealing clause

:

"All other Acts and parts of Acts in so far as they

are embraced within and superseded by this Act, OR
ARE INCONSISITENT THEREWITH" (are

repealed).

This Jurisdictional Act on appeals from Alaska to

this Court superseded Sections 1336, 1337, and 1339,

and Acts amendatory of said sections, and likewise

superseded the appeal provisions of Section 636 of the

Eminent Domain Act in question, to the extent at least

of now requiring that "any finding or judgment" as

referred to in Section 636, must be final, or based upon

a final judgment, before an appeal therefrom will lie

to this Court.

Additional force is given to this argument by virtue

of the provisions of Section 129 of said Jurisdictional

Act, specifically limiting appeals from interlocutory

judgments and decrees to injunctions, receiverships

and admiralty causes. This limitation excludes the
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right of appeal in all other cases, unless founded upon

final judgments.

In Pack et al vs. Carter, 233 Fed. Rep. 638, this Court

in construing Section 129 of the Judicial Code, held

that an appeal would not lie from an order refusing to

dissolve a temporary restraining order, on the ground

that the restraining order runs only until the hearing

of the application on the temporary injunction and

ends where the preliminary injunction is granted or

denied.

The interlocutory judgment and order appointing

Commissioners, complained of herein, presents an

analageous situation, for said order is conditional upon

its face, as it provides: "All in case a final order of

condemnation is hereafter entered herein" (Tr. 76).

Also see:

Georgia Ry. etc., vs. Decatur, 262 U. S., 432-437;

Arnold et al vs. U. S., 263 U. S., 427-434;

City etc. vs. McLaughlin, 9 Fed., (2d) 390;

McLennen vs. U. S., 12 Fed., (2d) 507.

POINT 2— (a) (b) (c)

The Record brought to this Court upon said Appeal

and Writ of Error is incomplete and fatally defective

in the following particulars:
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(a) Written Opinions by the Presiding Judge were

signed and filed in the District Court upon overruling

Demurrer to Complaint and upon overruling Demur-

rer to Amended Complaint and to Amended Complaint

as amended by interlineation, and said Opinions have

not been brought to this Court with the Record.

(b) No evidence, oral or documentary, adduced

upon the trial, by Bill of Exceptions, transcript thereof,

or otherwise, upon which said Findings were based,

has been brought to this Court with the Record.

(c) No Praecipe to the Clerk of the District Court

designating the papers to be certified to this Court on

said Appeal and Writ of Error was served on Appellees

and Defendants in Error, or their attorney.

POINT 2—(a)

Rule 14 of this Court provides that the opinion or

opinions of the Court shall be certified to this Court.

POINT 2—Cb)

Just how is this Court to test the Findings com-

plained of? Surely not from the naked allegations of

the pleadings, nor from any construction attorneys for

Plaintiff in Error may place thereon.

The Court below based these Findings, Conclusions

and Interlocutory Judgment and Order complained of.
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upon the evidence adduced upon a trial lasting four

days (Tr. 62) and none of this evidence is before this

Court.

This Court in Van Dyke et al vs. Midnight Sun

Mining and Ditch Company (supra) on the question of

appeal from interlocutory findings and judgment, fol-

lowed the Montana cases on this subject. It is noted,

however, that the case at bar does not fall within the

ruling of the Van Dyke case, for the Court in that case

had the evidence in the Court below before it, upon

the appeal. So did the Judges in the Montana cases.

Van Dyke vs. Midnight Sun Mining and Ditch Co.,

177 Fed., 85 (87).

Helena Power Transmission Co. vs. Spratt, 88 Pac.

Rep. 773.

In the case at bar, the facts necessary to be found

prior to condemnation, as provided by Section 636,

Compiled Laws of Alaska, page 324, and the Facts

found by the Court, were established by evidence ad-

duced upon the trial, and the Interlocutory Judgment

and Order appointing Commissioners followed. None

of this evidence has been brought to this Court. There

is, therefore, nothing before this Court by which said

Findings and Judgment can be tested.

Upon the overruling of the Demurrers in the lower

Court, as printed in the Record, Plaintiff in Error (de-
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fendant below) answered over; reply was filed, issue

joined,, and the case went to trial before the Court, and

was decided upon the evidence adduced. The Court

found for the Plaintiffs. No Motion for a New Trial

was made; no requests for special findings of fact by

the Court in favor of defendant were made; no excep-

tions were reserved, and no Bill of Exceptions settled,

served and filed, and no final judgment has been en-

tered in said cause.

Can Plaintiff in Error (defendant below) upon this

Record, prior to the entry of final judgment, ask this

Court to decide questions of law raised by said Demur-

rers at this time? We think not.

Had Plaintiff in Error stood upon its Demurrer to

the Amended Complaint in the Court below; submitted

to the entry of a final judgment, and then appealed, a

different case would be presented.

We contend that defendant, having answered over

and having gone to trial upon the merits, cannot be

heard in this Court upon any alleged errors of law

raised by the Demurrers until after the entry of final

judgment in the lower Court.

POINT 2~(c)

Failure to serve Praecipe. This point is raised

merely to show the Court that Defendants in Error
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are in no wise chargeable with a failure to bring to this

Court the missing records complained of in this

Motion.

JURISDICTION—GENERAL ARGUMENT

On the general question of the jurisdiction of this

Court to entertain and hear the Appeal and-or Writ of

Error of Plaintiff in Error, we desire to specifically

point out that the general repealing clause of the Juris-

dictional Act of February 13, 1925, provides that All

Acts and parts of Acts inconsistent with said Juris-

dictional Act, are repealed.

Therefore, to hold that an appeal will now lie from

"any finding or judgment" as specified in Section 636,

Compiled Laws of Alaska, before final judgment, would

certainly be inconsistent with and in violation of the

provisions of said Jurisdictional Act, which specifically

limits appeals from interlocutory orders and decrees

to those provided for by Section 129 of said Act; and

further provides that all other judgments must be final

before an appeal will lie therefrom to this Court.

For the reasons aforesaid, we respectfully urge that

the decision handed down in Van Dyke vs. Midnight

Sun Mining and Ditch Company (supra) is not well

grounded, and should be modified to the extent of hold-

ing that no appeal lies from "any finding or judgment"
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under Section 636, Compiled Laws of Alaska, until final

judgment is rendered in the case.

Should the Court disagree with us in this behalf, we

still insist that the Van Dyke case is not an authority

in the case at bar, because. First: In that case, the

Appellate Court had the evidence before it; whereas,

no evidence in the instant case is before the Court.

Second: Because the appeal provisions under Sec-

tions 636, 1336, 1337, and 1339, Compiled Laws of Alas-

ka, have since been repealed and superseded by the

Jurisdictional Act.

In view of said Jurisdictional Act, limiting appeals to

final judgments, except as to cases specified in Section

129 of said Act, why should this Court, with its heavy

volume of litigation on appeal from final judgements

and decrees pending before it, be called upon to hear

cases by piecemeal, prior to final judgment, as in the

instant case?

Under said Jurisdictional Act, and its sweeping re-

pealing provisions, we submit that the language used in

Arnould vs. United States, 263 U. S. (supra) is in point

and worthy of adoption as a rule of decision of this

Court, in all cases, except those specified under Sec-

tion 129 of said Act. Justice Sanford in writing the

opinion in that case, says:

"It is well settled that a case may not be brought here

by writ of error or appeal in fragments; that to be re-
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viewable a judgment or decree must be not only final,

but complete, that is, final not only as to all the parties,

but as to the whole subject matter and as to all the

causes of action involved; and that if the judgment or

decree be not thus final and complete, the writ of error

or appeal must be dismissed for want of jurisdiction."

For the reasons aforesaid, we urge that both the

Appeal and the Writ of Error herein, should be dis-

missed. First: For want of Jurisdiction, and Second:

Because of the incomplete and fatally deficient Record

brought to this Court.

Respectfully submitted,

GEO. D. SCHOFIELD,

Attorney for Defendants in Error

Nome, Alaska.
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BRIEF ON THE MERITS

STATEMENT OF THE CASE

Plaintiff in Error, in its Statement of the Case, has

adroitly garbled the facts to fit its own theory of de-

fense, and there runs through its entire Brief an in-

sidious attempt by process of both argumentation and

elimination, when and where needful for its purposes,

to present to the Court an assumption of facts not

borne out by the Record. These discrepancies will be

pointed out as this Brief proceeds.

For some ulterior purpose, yet undiscovered by De-

fendants in Error, there has been brought to this Court

and printed in the Record, the Complaint (Tr. 1-14),

and the Demurrer thereto (Tr. 15-17). These plead-

ings were voluntarily abandoned in the Court below;

no error is predicated thereon, and they are mere sur-

plusage in the Transcript and entitled to no consider-

ation.

For convenience, the parties will hereafter be re-

ferred to as they were in the Court below.

Broadly stated, the facts of this case as as follows:

The Plaintiffs, Geo. D. Schofield and William O'Brien

in his life time, and the estate of William O'Brien,

since his death, v/ere, are now, and for more than
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twenty years past, have been the owners and in pos-

session of placer mining claim known and described as

"The Combers Right," situate at the mouth of Daniels

Creek, in Cape Nome Mining District, Alaska. (Tr.

2-33—Finding No. 4, Tr. 63-64.)

In June of 1924, the plaintiffs (jointly) commenced

actual mining operations upon said Combers Right

placer claim and within the adjoining sea area, by the

use of a modem mining plant erected on said mining

claim at a cost of $60,000.00 (since increased to $80,-

000.00), and continued to work and mine said claim

until enjoined by defendant from occupying and using

an area of not exceeding 40 feet square near the south-

ern boundary line of defendant's adjoining claim at

that time necessary to be used to work and mine said

Combers Right claim. (Tr. 20—Finding No. 5—Tr. 64-

65.)

Defendant owns Hunter Beach or Sweet Marie

placer and other mining claims adjoining Combers

Right claim on the north. (Tr. 33—Finding No. 6—Tr.

65.)

The said mining claims of both plaintiffs and defend-

ant have been surface-mined to a considerable depth

and can no longer be hand-mined at a profit, but by

the installation of expensive machinery and quantity

mining, as operations are being carried on by Plain-

tiffs on said Combers Right claim, can be mined at a
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profit. The mines of defendant are idle; have not been

operated or mined for over ten years last past, and

Defendant has no intention of mining the same.

The area sought to be condemned for an easement

only is a small tract of less than one acre, consisting of

vacant, unoccupied sand beach and tailing piles situate

on the southerly boundary line of defendants claim,

and is in no way being used or utihzed by defendant.

(Tr. 33—Finding No. 7 and (a) Tr. 66-67.)

The contour and physical features of the land are

such that Combers Right claim cannot be mined by the

use of the adaptable machinery and plant situate there-

on without the additional use and temporary occupa-

tion of a small portion of the surface of defendant's

adjoining claim for the erection of an aerial tram and

power line to be used in conjunction with Plaintiffs'

modern plant in mining said Combers Right claim.

(Findings Nos. 10, 11—Tr. 68-69.)

Injunction having been granted against any use or

occupancy whatsoever of any part of the surface of

defendant's adjoining claim in mining Combers Right

claim, and defendant refusing to lease or sell, or to

permit any use whatsoever of its claim, Plaintiffs in

this action sought relief under the law of Eminent

Domain, as provided by Chapter 22, pages 322-329,

Compiled Laws of Alaska, as amended by Session Laws

of Alaska, 1913, pages 118-119, and commenced an ac-
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twenty years past, have been the owners and in pos-

session of placer mining claim known and described as

"The Combers Right," situate at the mouth of Daniels

Creek, in Cape Nome Mining District, Alaska. (Tr.

2-33—Finding No. 4, Tr. 63-64.)

In June of 1924, the plaintiffs (jointly) commenced

actual mining operations upon said Combers Right

placer claim and within the adjoining sea area, by the

use of a modem mining plant erected on said mining

claim at a cost of $60,000.00 (since increased to $80,-

000.00), and continued to work and mine said claim

until enjoined by defendant from occupying and using

an area of not exceeding 40 feet square near the south-

ern boundary line of defendant's adjoining claim at

that time necessary to be used to work and mine said

Combers Right claim. (Tr. 20—Finding No. 5—^Tr. 64-

65.)

Defendant owns Hunter Beach or Sweet Marie

placer and other mining claims adjoining Combers

Right claim on the north. (Tr. 33—Finding No. 6—Tr.

65.)

The said mining claims of both plaintiffs and defend-

ant have been surface-mined to a considerable depth

and can no longer be hand-mined at a profit, but by

the installation of expensive machineiy and quantity

mining, as operations are being carried on by Plain-

tiffs on said Combers Right claim, can be mined at a
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profit. The mines of defendant are idle; have not been

operated or mined for over ten years last past, and

Defendant has no intention of mining the same.

The area sought to be condemned for an easement

only is a small tract of less than one acre, consisting of

vacant, unoccupied sand beach and tailing piles situate

on the southerly boundary line of defendant's claim,

and is in no way being used or utilized by defendant.

(Tr. 33—Finding No. 7 and (a) Tr. 66-67.)

The contour and physical features of the land are

such that Combers Right claim cannot be mined by the

use of the adaptable machinery and plant situate there-

on without the additional use and temporary occupa-

tion of a small portion of the surface of defendant's

adjoining claim for the erection of an aerial tram and

power line to be used in conjunction with Plaintiffs'

modern plant in mining said Combers Right claim.

(Findings Nos. 10, 11—Tr. 68-69.)

Injunction having been granted against any use or

occupancy whatsoever of any part of the surface of

defendant's adjoining claim in mining Combers Right

claim, and defendant refusing to lease or sell, or to

permit any use whatsoever of its claim, Plaintiffs in

this action sought relief under the law of Eminent

Domain, as provided by Chapter 22, pages 322-329,

Compiled Laws of Alaska, as amended by Session Laws

of Alaska, 1913, pages 118-119, and commenced an ac-
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tion at law accordingly. (Finding No. 8, Tr. 67-68.)

The original complaint sought to condemn an estate

in fee for a dumping place and a reservoir site, and an

easement for an aerial tram and power line. It was

later found that Plaintiffs could pump from the sea,

and by bulkheading, could deposit the tailings from

their mining operations upon their own ground. There-

fore, to reduce to a minimum the rights sought under

condemnation. Plaintiffs abandoned the original Com-

plaint after demurrer thereto had been overruled, and

filed the Amended Complaint, seeking to condemn an

easement only for an aerial tram and power line (Tr.

18-33.)

Defendant Demurred to the Amended Complaint

(Tr. 35-38) and to Amended Complaint as further

amended by interlineation (38-41). The two Demur-

rers are one and the same pleading, and the interlinea-

tion referred to, was an immaterial incident of the

trial. The Demurrer to Amended Complaint was over-

ruled and written Opinion of the Court rendered and

filed. Neither of the written Opinions of the lower

Court overruling the Demurrer to the original Com-

plaint nor to the Amended Complaint, have been

brought to this Court with the Record.

Defendant answered the Amended Complaint (Tr.

42-53) and Plaintiffs replied thereto (Tr. 54-61). The

case went to trial before the Court upon issue thus
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joined. A four days trial resulted and oral and docu-

mentary evidence was adduced by both parties (Tr.

62), and based thereon, the Court found and entered

the Findings of Fact, Conclusions of Law and Inter-

locutory Judgment and Order Appointing Commis-

sioners complained of herein (Tr. 62-77). None of this

evidence has been brought to this Court.

ALIUNDE: The Commissioners qualified; heard

the aflegations and evidence of Plaintiffs and Defend-

ant; arguments of counsel thereon; examined the prop-

erty and returned an award of damages in favor of

defendant in the sum of $100.00 for the 90-100 of an

acre sought to be condemned for the easement as

limited by the Interlocutory Judgment, and the sum of

$1.00 as damages to the remainder of Defendant's

mining claims. Plaintiffs paid the damage award of

$101.00 into the Registry of the Court for the benefit

of Defendant, and an Order of Possession was signed

by the Court and Plaintiffs took possession to the ex-

tent of utilizing the easement granted; set their mast;

guyed same, and proceeded to mine said Combers Right

claim until the close of navigation in October of 1926,

and if permitted so to do, will continue said mining

operations during mining seasons, until said Combers

Right placer and adjoining submarine area are mined

out.

Defendant appealed to the District Court from the
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award of damages assessed by the Commissioners ; de-

manded jury trial, and said appeal is now pending in

the lower Court, and no final judgment can be rendered

until said appeal is disposed of.

Upon Short Record (Tr. 93), omitting all evidence

adduced upon the trial and the written opinions of the

lower Court, filed in the cause upon overruling the

Demurrers, Defendant brings this case on Appeal and

Writ of Error to this Court.

There runs through the entire Brief of Plaintiff in

Error many assumed statements not borne out by the

Record. Some of these will be here noted:

On page 4—That "actual northern terminus is at a

mast." Contra, see Plat, Tr. 33. The northern termi-

nus of the aerial tram is at deadmen on north boun-

dary line of condemned area and at ground end of guy

cables staying the mast.

On page 5—That Exhibit X shows "power plant"

"proposed to be erected and maintained." Contra, see

Plat, Tr. 33, showing words "power unit" which refers

to a donkey engine on skids occupying an actual

ground space of not to exceed 8 feet wide by 20 feet

long and movable over the condemned area from time

to time as required in mining operations. The "power

plant" with all attendant machinery is within the min-

ing plant on Combers Right claim. See Plat, Tr. 33,

marked "Mining Plant." There is no intention what-

ever of erecting any buildings on the condemned area.
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On page 9—That "complaint fails to show that said

corporation (Alaska Gold Recovery Company) has any

interest in Combers Right claim," and * * * "find-

ings and interlocutory judgment are equally silent on

this subject." Contra, see: Paragraph 5 of Amended

Complaint (Tr. 20). "That on or about the 15th day

of June, 1924, Plaintiffs commenced to mine said Com-

bers Right Placer" etc. Also Finding No. 5 (Tr. 65)

" * * * which mining plant Plaintiffs s.eek to utilize

in mining said Combers Right Placer" etc. (The busi-

ness relations between Plaintiffs in jointly carrying

on mining operations on Combers Right claim, is of no

concern to defendant.)

On page 12—"Power house proposed to be erected."

On page 30—"Power plant and hoisting works" to be

operated and maintained. On page 31—"General min-

ing plant" to be erected, and "Aerial tram mere subter-

fuge" etc.—the changes are rung at every opportunity,

with what appears to us to be a deliberate intent to

misquote the facts; for it is apparent from the state-

ments made that the intent is to convince this Court

that Plaintiffs will cover the entire condemned area

with "Power house, hoisting plant, general mining

plant, buildings," etc., etc., to the entire exclusion of

defendant from said area. Such is not the truth. See

:

Reply, paragraph 6, subdivisions (a) (b) (c) Tr. 57-58

and paragraph 9, Tr. 59. Also Finding No. 15, Tr. 72.

Also Interlocutory Judgment, Tr. 75, limiting the uses
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under the easement to be granted, "All in case a Final

Order of condemnation is hereafter entered herein.

(Tr. 76). (The entire subject is still under the control

of the lower Court, for no final judgment has been

entered.)

The total actual surface occupancy at any one time of

the area sought to be condemned, other than the right

of ingress thereto and thereover and egress therefrom

and thereover, will not exceed forty feet square of said

area, with all property thereon subject to be moved

from place to place within said area upon two hours'

notice. Nothing will be placed thereon that would

hinder or delay Defendant from mining said condemned

area from surface to bedrock, and still permit Plain-

tiffs at the same time to use and utilize said area for

their aerial tram and power line in mining Combers

Right claim. (Reply paragraph 6, Subdivisions (a),

(b) and (c), Tr. 57-58. Finding 15, Tr. 72.)

The "Mining Plant" of Plaintiffs (Plat-Tr. 33) on

Combers Right claim is briefly described as follows:

The structure is an open trestle work 50 feet high and

30 feet wide by 100 feet long on the ground with piling

driven on an angle and drawn in at the top to 15 feet

wide. The sluiceways (3 feet wide) are carried on

the top of this trestle and are extended to 125 feet in

length. The dump box and platform is at the head

of the sluiceway. The trestle is open on the ground
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to permit heavy seas in storm periods to run under

and through. Housed within this trestle above the

ground and beneath the sluiceway, is the jig, ball mill,

concentrator and amalgamator. Set in a pit within

the trestle, and bulkheaded against the sea, is a 75 h.p.

Diesel engine and a 10-inch centrifugal pump, with

intake leading to the sea and discharge at the dump

box and head of the sluiceway. This Mining Plant

is complete within itself to sluice, jig, grind, concen-

trate, amalgamate, and separate the gold from the

sand, gravel and material brought to it from Combers

Right claim and adjoining sea area, but because of its

nearness to the sea and want of vantage point for

power puiposes, is unable to bring its own material to

the sluiceways and discharge it 50 feet in the air at the

dump box. This can only be done by an "Aerial Tram

and power line" which requires a power and power line

independent from the mining plant; the setting of a

mast (90 feet high in this case) and securing the same

by encircling cable guy lines solidly affixed to deadmen

buried in the ground. There is no place for this inde-

pendent power and aerial power line, with attendant

mast, and the northerly cable guy lines with deadmen

securing the same, with which to bring material from

Combers Right claim and adjoining sea area to the

Mining Plant on said claim, other than on Defendant's

claim. (See Pat—Tr. 33.)
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This Aerial Tram and Power Line System has been

adapted to mining purposes within the past five years,

and is the only system by which said Combers Right

claim can be mined. It is also called the "Highline

System" and is adopted to modern logging operations

to bring in logs through the air for long distances, and

in sand and gravel pits, to likewise bring the material

to the washing plant.

The mode of operation in mining is briefly as fol-

lows: The setting and guying of the mast, with double

drum donkey engine placed from 60 to 100 feet from

base of mast. The revolving drums of engine each

carry a cable ; one known as the "track cable" or "slack-

line cable" and the other known as the "digging cable"

or "haulback line." The "track cable" passes from the

engine drum direct to and through a sheave affixed at

the top of the mast and continues on to a "tail holt,"

"deadman" or "dolphin" to the outer point from which

and thence in line to the base of the mast, material

is to be excavated and conveyed to the dump box and

head of the sluiceway below the top of the mast. The

"digging cable" or "haulback line" likewise passes

from the engine drum through a sheave at the top of

the Mast, and on the digging side of the Mast the dig-

ging bucket is attached to the "digging cable" and

hangs on a sheave that runs on the "track cable." This

digging bucket affixed to the "digging cable" runs
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down the taut Track Cable to the pit by gravity; the

Track Cable is slackened from the drum of the engine,

thereby dropping the track and digging cables with

attached digging bucket into the pit or sea. Power is

applied to the engine drum carrying the "digging

cable" and the bucket is dragged on the bottom of the

pit or sea, and filled with material. Power is then ap-

plied to the drum carrying the slack "track cable"

which becomes taut between its outer fastening at

deadman or dolphin direct to top of mast. The tauten-

ing of this track cable raises the loaded bucket straight

up out of the pit or sea. Power is then applied to the

"Digging or Haulback Cable" and the loaded bucket

travels up the "Track Cable" to the top of the mast;

dumps its load into the dump box at the head of the

sluiceway, and runs back to the pit or to any point

desired between base of mast and outer fastening of

track cable, for a successive operation.

This entire system is 'Aerial" and the mast acts as

the 'fulcrum" and is the center of the "Aerial Tram

and Pov/er Line" and the termini are situate at the

deadmen guy line mast fastenings, donkey engine, and

outer fastening of the track cable. These are "swung"

around the mast from time to time as mining proceeds

and new pits are opened up, for the power apphed to

the Track and Digging Cables must be over the top

of the mast in a direct line between the engine and
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the pit or point of digging. Therfore, as places of

digging change, the guy lines staying the mast and

the donkey engine are "swung around the mast" ac-

cordingly. For that reason it was pleaded by Plain-

tiffs and found by the Court upon evidence adduced,

that the right-of-way over the entire area sought to

be condemned was necessary. The actual surface oc-

cupancy at any one time consists of the following: A
heavy timbered skid 2 feet thick, 4 feet wide and 6 feet

long, upon which the mast is set; donkey engine on

runner skids occupying a space of 8 feet wide and 20

feet long, and movable at any time under its own

power; 3 deadmen buried in the ground to which are

affixed the guy cables supporting the mast, and which

rise immediately from the surface to the mast—the

main guy cables to a height of 90 feet and the accom-

panying buckle guy cables to the center of the mast

45 feet from the ground. The Track and Digging

Cables running from the donkey engine constitute the

"power line" of the "Aerial Tram" system, and rise

immediately from the engine drums to the top of the

mast and occupy no surface space except where affixed

to deadmen. This space would not exceed 6 feet square

each for the three deadmen.

These facts were all proven upon the trial by the in-

troduction of oral and documentary evidence, includ-

ing photographs, plans, specifications. Permit from
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War Department to erect dolphin in Bering Sea oppo-

site Combers Right claim, with connecting cables there-

from to the mast on shore, with which to mine said

sub-marine area, together with other evidence showing

the necessity of condemnation and the public benefit,

use and nature of the work, and based thereon, the

lower Court made and entered its Findings of Fact,

Conclusions of Law and the Interlocutory Judgment

and Order Appointing Commissioners complained of

herein.

ARGUMENT AND AUTHORITIES

This action was brought under the Eminent Domain

Laws of Alaska, as embodied within Chapter 22, pages

322-329 of Compiled Laws of Alaska, and as amended

by Session Laws of Alaska, 1913, pages 118-119.

Sec. 633, page 322, Compiled Laws of Alaska, pro-

vides:

"Subject to the provisions of this chapter, the right

of eminent domain may be exercised in behalf of the

following public uses

:

"(1) All public uses authorized by the Govern-

ment of the United States.

"(2) Public buildings and grounds for the use of

the District, and ALL OTHER public uses author-

ized by Congress or other legislative authority of the

District.
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"(10) Tramway lines."

Under the authority delegated to the Alaska Legis-

lature under "(2)" above quoted, the Eminent Domain

Act, under Chapter 22, Compiled Laws of Alaska, was

largely broadened and extended by the provisions of

Chapter 55, Session Laws of Alaska, 1913, pages 118-

119, which Act provides:

"AN ACT declaring the use of water for mining,

power and other purposes, and the use of poles and
tower lines for telephone and telegraph purposes, for

AERIAL TRAM and for the transmission of electric

light AND POWER to be a public use and providing

for the condemnation of rights-of-way therefor.

"Section 1. The use of water for mining, pov*"er

and municipal purposes and the use of pole and tower

lines for telephone and telegraph wires, for AERIAL
TRAMS and for the transmission of electric light and
electric power BY WHOMEVER UTILIZED, are

each and all declared to be beneficial to the public and

to be a PUBLIC USE within the provisions of chapter

Twenty-two of Part V of the Alaska Code. Rights-of-

way across private property, whenever the same shall

be shown to be necessary FOR OPERATION OF THE
MINE or other project in connection with which it is in-

tended to be used may be condemned and taken there-

for in the manner as laid down in Chapter Twenty-two

Part V of the Alaska Code, and all proceedings to en-

force the rights herein granted must be in accordance

with those laid down in said chapter.

"The pertinent portions of Section 2 of this Act as

applicable to the case at bar, are as follows:
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"Section 2. The right-of-way for which provision

is made in the last preceding section shall extend only
to a right-of-way along, upon and across the surface
of the lands to be condemned and to a strip thereof
of sufficient width to permit of the construction there-

on of such * * * poles or the construction of towers
* * * and lines for the transmission of * * *

power for the operation of AERIAL TRAMS and to

permit of maintaining the same and keeping it in

repair.

"Section 3. The word person whenever used in this

act, shall be deemed to mean either a natural person,

partnership, association, corporation or any other

group or combination of natural persons.

"Section 4. So much of Chapter Twenty-two of Part
V of the Alaska Code and all other acts or parts of acts

inconsistent or in conflict with the provision hereof are

hereby repealed."

The real substance of the above Act, as applicable

to the instant case, in direct terms provides:

That a right-of-way upon, along and across the sur-

face of lands (private property), of sufficient width to

permit of the construction thereon, of poles, towers,

and lines for the transmission of power for the opera-

tion of aerial trams, and to permit of the maintaining

of such power line and aerial tram (system) and keep-

ing the same in repair, for use in the operation of a

mine, is a Public Use, and such right-of-vv^ay may be

condemned and taken for said purposes by whomso-
ever desires to use such power line and aerial tram
(system) in the operation of a mine.

The method of procedure to acquire such right-of-
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way, for the purposes aforesaid, upon the private lands

of another by condemnation proceedings, is pointed

out by Sec. 1, pages 118-119, Session Laws of Alaska,

1913, and is regulated by Chapter 22, Part V of Com-

piled Laws of Alaska.

Under the processes of both "augmentation and elim-

ination", referred to at the beginning of our State-

ment of the Case, it is noted that at page 26 of Defen-

dant's Brief, sub-sections (3), (4), (5), (6), (7), (8),

(9) and (11), of Sec. 633, pages 322-323, Compiled Laws

of Alaska, having no bearing whatever upon the case,

are quoted in full, while on page 28, in referring to

the Act of the Alaska Legislature (Session Laws of

1913, pages 118-119), which amends, broadens and ex-

tends the provisions of Chapter 22, Compiled Laws of

Alaska, page 322, counsel unwarrantedly assert that

said Territorial Act "adds nothing to this general law,

so far as the present case is concerned," and after quot-

ing its Title and Section 2 (omitting Sec. 1), dismiss

and cleverly forget the Act entirely through the re-

mainder of their Brief. The provisions of this omitted

section (Sec. 1) declaring that "Aerial Trams" * * *

"BY WHOMEVER UTILIZED" to be a Public Use

within the provisions of Chapter 22 of Part V of the

Alaska Code, and that "rights-of-way across private

property, whenever the same shall be shown to be nec-

essary FOR OPERATION OF THE MINE * * *
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may be condemned and taken therefor in the manner

as laid down in Chapter Twenty-two of Part V of the

Alaska Code", * * * jg directly in point on the

issues here raised, and coupled with the other provi-

sions of said act in conjunction with sub-section (10)

of Section 633, page 323 of Compiled Laws of Alaska,

by direct terms, clearly authorizes the condemnation

of the right-of-way for the power line and aerial tram

sought by Plaintiffs under the Amended Complaint,

"for operation of the mine," (Combers Right) and to

permit of maintaining the same and keeping it in re-

pair," i.e., the aerial tram and power Hne to operate

the same.

Chapter Twenty-two, Part V, Compiled Laws of

Alaska, page 322-329, provides the rules of procedure

in Eminent Domain cases, and Sec. 633 of said Chapter

as amended by Session Laws of Alaska, 1913, pages 118-

119, names the public uses for which, and classifies

and designates the character of property that may be

condemned and taken for such uses. Tested under

these laws, it is submitted that the Amended Complaint

by its allegations, meets every requirement of proce-

dure, pubhc uses, and character of property that may

be condemned and taken under the laws of Alaska.

Under "ARGUMENT I" pages 25-33 of Defendants

brief, it is contended that the Amended Complaint does

not state facts sufficient to constitute a cause of action.



40

Under this point, error is predicated upon the over-

ruling of the Demurrer to the Amended Complaint.

Before further answering this point, we challenge

the attempted practice in this case of asking this Court

under its appellate jurisdiction, prior to the entry of

final judgment, to pass on questions of law decided

by the lower Court in overruling said Demurrer. We
further challenge the attempted practice of asking this

Court, under its appellate jurisdiction, to pass upon

or disturb the Findings of Fact, Conclusions of Law,

and Interlocutory Judgment and Order Appointing

Commissioners, complained of, because none of the evi-

dence adduced upon the trial in the Court below, upon

which said Findings, Conclusions and Interlocutory

judgment are based, has been brought to this Court,

and said Findings, Conclusions and Interlocutory

judgment are conclusive upon the Appellate Court un-

til the production of the evidence whereby the Court

can test the same, or until final judgment rendered in

the lower Court.

Even should this Court overrule the Motion to Dis-

miss the Appeal and Writ of Error, these questions are

still pertinent on the Record produced.

If authority exists for prosecuting the Writ of Error

in this Court, it must be found in Sec. 636, Compiled

Laws of Alaska, page 324, which provides for an appeal

from "any finding or judgment made or rendered
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under this chapter, as in other cases.'* This is an ac-

tion at law. Would this Court in any other law case

("as in other cases") disturb a Finding, Conclusion of

Law or Interlocutory judgment of a lower Court prior

to final judgment, based upon evidence adduced, unless

the evidence was before the Court?

This court in Van Dyke vs. Midnight Sun Mining and

Ditch Company, 177 Fed. 85, following the Montana

cases therein cited, sustained an appeal prosecuted

under said Sec. 636, upon Findings and an Interlocu-

tory judgment before the rendition of final judgment,

but the evidence in that case was before the Court, as

it was in the Montana cases. No so here.

Again, a Demurrer is neither a "Finding" nor a

"Judgment" and no appeal Hes under said Sec. 636

from an order overruling a Demurrer, nor from any

error predicated thereon prior to final judgment.

Defendant would have had no standing in this Court

if upon the overruling of the Demurrer to Amended

Complaint, and prior to the signing of Findings, Con-

clusions and Interlocutory judgment, it had come to

this Court prior to final judgment, alleging error on

the order overruling the Demurrer. Can it so inter-

polate now? We insist it cannot.

Our contention is that all alleged errors complained

of that are predicated upon the overruling of the De-

murrer, or upon the Findings of Fact, Conclusions of
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Law, and (so-called) Interlocutory judgment (an Or-

der, really) and Order Appointing Commissioners,

cannot be heard at this time. There is no right of

appeal from the Order overruling the Demurrer; the

Record is incomplete without the evidence, and there is

nothing before the Court upon which it could render a

judgment, other than to dismiss the Writ.

On page 29 of Defendant's Brief, counsel charge that

the interlocutory judgment grants an easement fot*

a right-of-way and "for other purposes." This, and the

other misleading statements on the same subject on

pages 30 and 31 have already been covered, and stand

flatly denied by the Interlocutory Judgment itself, the

terms of which are strictly within the provisions of

Session Laws of Alaska, 1913, pages 118, 119, and

Chapter Twenty-two, Compiled Laws of Alaska (Tr.

75-76). This Interlocutory judgment (so-called) con-

demns nothing; grants nothing: It merely limits the

area sought to be appropriated to which Plaintiffs will

be confined; names and uses to which Plaintiffs will be

limited, to-wit, a right-of-way upon which to construct

an aerial tram and power line for use in mining Com-

bers Right claim, and to permit of maintaining the

same and keeping it in repair; ALL IN CASE a final

order of condemnation is HEREAFTER entered here-

in. (The final order of condemnation provided for by

Sec. 650, Compiled Laws of Alaska, page 328, has not
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been entered because of the appeal of Defendant to the

District Court from the award of damages returned by

the Commissioners.) It then adjudges the jurisdic-

tional facts necessary to be found before condemnation

(Sec. 636) and the fact necessary to be found before the

appointment of Commissioners (Sec. 642) and appoints

the Commissioners. This Interlocutory judgment is

strictly in consonance with the statutes cited, and

there is nothing therein to justify the rash, mislead-

ing and contrary statements made by counsel through-

out Defendant's brief.

At pages 30 and 31, in citing 1 Lewis on Eminent

Domain, 2nd Ed., Sec. 254, p. 592, counsel run true to

form, for they chop the text off in the middle. The

remaining portion is as follows:

"But, as in other cases, such a construction will, if

possible, be given to an act as will carry into effect the

chief and manifest pui'pose for which it was passed,

(citing cases) And such as will give effect to all of

its words, (citing Beck vs. United N. J. R. R. Co., N.

J. L. 45.) It will be so construed as to support its valid-

ity rather than otherwise." (Citing many cases

—

Note 31.) The authority as far as quoted by counsel

cites the single case of "Bunny's Case, 2 Blanch, Ch.

99."

The case of Warm Springs Irr. Dist. et al. vs. Pacific

Live Stock Co., 270 Fed. 560, cited on page 31, is not in

point here. The Court there holds that the provisions
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of Eminent Domain statutes, with respect to the in-

terest to be taken, are to be strictly construed. The

ruling was that an easement and not a fee to a reser-

voir site had been acquired under a condemnation

proceeding.

Our statute (sec. 634, Comp. L.) classifies the estates

and rights in lands subject to be taken for a public use,

viz:

"1. A fee simple, when taken for public buildings

and grounds or for permanent buildings, for reservoirs

and dams, and permanent flooding occasioned thereby,

or for an outlet for the flow, or a place for the deposit

of debris or tailings of a mine.

"2. An easement when taken for any other pur-

pose."

In the case at bar an easement only is sought, viz:

a right-of-way for an aerial tram and power line to

operate the same, to be used and utilized in the opera-

tion of a mine; and these objects are specifically de-

clared to be public uses under the Eminent Domain

Laws of Alaska, (supra). Nor can the strictest con-

struction of these Acts eliminate one word of the uses

described in the Interlocutory judgment (Tr. 75-76)

without doing violence to the legislative intent plainly

apparent under the Act 1913 (supra) ; for the grave-

man of the statute is "FOR THE OPERATION OF

THE MINE" in an outpost country where the mining
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of placer gold is the chief, and in fact, the only indus-

try (Finding No. 15—Tr. 72).

If the allegations of the Amended Complaint, plead

substance, objects and purposes beyond relief under

the Eminent Domain laws (which we deny), such alle-

gations would be wholly immaterial here and consid-

ered as surplusage, so long as the Court in its Inter-

locutory judgment confined the relief sought to that cov-

ered by the law of the case, and defendant would have

no just cause for complaint.

The Amended Complaint stated sufficient facts to

constitute a cause of action, and the overruling of the

Demurrer thereto on that ground, was without error.

Answering Point II, pages 33-37, Defendant's Brief:

This refers to the right of B. T. Goodridge, as Ad-

ministrator of the Estate of William O'Brien, to be

joined as a party Plaintiff, and the objection applies to

but one of the Plaintiffs; is immaterial and in no way

affects the merits; nor is Defendant concerned or in-

terested in the degree or quantity of estate or interest

held by Plaintiffs; nor is it a ground of demurrer under

our statute.

Paulson vs. City of Portland, 16 Or. 440.

Sec. 870, Compiled Laws of Alaska, provides that,

"all persons having an interest in the subject of the
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action, and obtaining the relief demanded, may be

joined as Plaintiffs."

Morover, Sec. 1067, Comp. L. Alaska, provides that

the Court may give "judgment for or against one or

more of the several plaintiffs * * "^^ and determine

the ultimate rights of the parties on each side as be-

tween themselves."

The quantity or quality of interest of Plaintiffs in

the subject matter of an action, or in the relief de-

manded to constitute them proper parties in proceed-

ings to condemn land under the Eminent Domain Sta-

tutes, is not specified by the Statute. Under Sec. 633

Compiled Laws, "the right of eminent domain may be

exercised in behalf of the * * * public uses men-

tioned," and Sec. 636 provides that "the plaintiff or

defendant or any party interested in the i>oceedin8s

can appeal * * *." Therefore the subject matter of

the proceedings is one of public rather than of private

interest. Sec. 639 provides who shall be "styled plain-

tiff", viz : the "person in charge of the public use for

which the property is sought." Such person or persons

are "necessary parties" under the Statute. Others

may be "proper parties".

Plaintiffs are jointly mining Combers Right claim,

and are therefore the parties in charge of the public

use, and necessary parties under the statute.

The authorities cited by Defendant on this point,
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might have some probative force if the Administrator

was sole Plaintiff and attempting on behalf of the

Estate to maintain a condemnation proceeding for the

purposes aforesaid. The circumstances, however, are

peculiar, in this: Plaintiff Schofield is a joint-tenant

with said Estate in the mine, and as such, entitled to

mine the claim either with or without said Estate join-

ing such mining operations. With a joint-tenant in a

mining claim proposing to mine and actually mining

the ground, an Administrator representing an Estate

owning an undivided interest therein, would be lax in

his duty in failing to protect the interests of the Estate

should he fail 'to join in some form in such mining

operations; for such action would avoid a multiplicity

of suits over a division of the proceeds. So we say,

that under the Statute, or on grounds of Public Policy

alone, the Administrator was not only a "proper party"

Plaintiff, but when participating in the mining opera-

tions, became a "necessary party" under the Statute.

The Demurrer on this ground was properly over-

ruled.

Answering Point III of Defendant's Brief, pp. 37-38:

This point refers to the joinder of Alaska Gold Re-

covery Company as party Plaintiff, and the ground of

objection is that there is no allegation in the Amended

Complaint showing that said Company has any inter-

est in, or right to mine on said claim. This allegation
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of fact is unfounded, for the Amended Complaint

alleges

:

"That in * "= * 1924, PLAINTIFFS commenced

to mine Combers Right Placer" and further shows that

Alaska Gold Recovery Company expended $60,000.00

in erecting the "Mining Plant" on said claim (Tr. 20

paragraph 5). Again, Finding No. 5 (Tr. 65) recites

that "PLAINTIFFS seek to utilize in mining said Com-

bers Right Placer" the "Mining Plant" erected thereon

by Alaska Gold Recovery Company.

What we have said under Point II on the question of

"parties" is equally applicable on this point, and is

referred to here to avoid duplication. Moreover, no

authority is cited by defendant on this point. Further

consideration is therefore unnecessary.

No error was committed in overruling the Demurrer

on this ground.

Answering Point IV of Defendant's Brief, pp. 38-41.

Under this point it is urged that the uses for which

Defendant's property has been ordered condemned are

not public uses.

Finding No. 14 (Tr. 72) is as follows:

"14. That the lands of the Territory of Alaska

are largely mineral lands, and in the Second Judicial

Division of said Territory are valuable chiefly, if not

entirely, for the gold and other mineral deposits there-
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in contained, and that mining for placer gold is the

chief industry of said division."

The Congress of the United States, under Chapter

22, Compiled Laws of Alaska, Sec. 633, sub-section (10)

has declared the use of "Tramway Lines" to be a public

use, and the Legislature of Alaska, Session Laws of

1913, pages 118-119, has declared aerial trams and

power lines to operate the same in the operation of a

mine, to be a public use, and has provided for the con-

demnation of a right-of-way over private property

upon which may be constructed an aerial tram and

power line, by whomever utilized, whenever shown to

be necessary for the operation of a mine.

In defining what is and what is not a "public use" as

applicable to the mining states, both State and Federal

Courts have broken away from the old doctrine that

"public use" is solely confined to use by the public, and

have adopted the modern theory that "public use" is

synonymous with "public welfare" and "public benefit."

Lindley in his work on Mines, Sec. 264, says: "It is

manifest that there is a marked tendency, evolution-

ary in its nature, to break away from the old rigid

rules on the subject of public use, and to enlarge the

definition of the term, so as to make it synonymous

with 'public welfare' * * * with the promise of its

becoming the prevailing doctrine in most jurisdic-

tions." As a matter of fact, it is the "prevail-
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ing doctrine" in the mining states, and has been gen-

erally adopted by the federal courts.

Snyder in his work on Mines, Sec. 1971, says: "Pri-

marily it is a political question * * * It matters not

whether the people express their will through the Con-

stitution or through the Legislature, within the bounds

of the Constitution."

Under the Eminent Domain Laws of Alaska (supra)

both Congress and the Territorial Legislature of Alas-

ka, have expressed the "will" of the people in providing

for the uses sought in the case at bar under the power

of eminent domain.

The question whether a use is in fact public or not,

is one which the courts alone may determine, but in

Shasta Power Co. vs. Walker, 149 Fed. 568, Judge Wol-

verton says: "It is just as well settled that the neces-

sity or expediency for the taking; the instrumentali-

ties by which it may be done, and the mode of pro-

cedure to be observed are matters wholly resting with-

in the province of the Legislative department," citing

many cases—and. Judge Wolverton continues, "It is

the general doctrine that, if it be doubtful whether

legislation is within or inimical to the Constitution, the

courts should resolve the doubt by sustaining the law-

making body." Citing cases.

Again, text-writers on eminent domain, and the ad-

judicated cases, practically all agree that, when the
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Legislature has declared a use to be public, such decla-

ration will be respected and followed by the Courts,

unless the act is clearly and palpably unconstitutional,

or the necessity for the taking is plainly without rea-

sonable foundation.

2 Dillon Mun. Corp. (4th Ed.) 600;

U. S. vs. Gettysburg Elec. Ry. Co., 160 U. S. 668;

Dayton Mining Co. vs. Seawell, 11 Nev. 394;

Tuttle vs. Moore (Ind. T.) 64 S. W. 585;

Mills, Eminent Domain (2d. Ed.) 10;

Lewis, Eminent Domain, 158;

10 Am. and Eng. Ency. Law, (2d Ed.) 1070.

The cases of Clark vs. Nash, 198 U. S. 361, and

Strickley vs. Highland Boy Mining Company, 200 U. S.

527, in construing the true meaning of "public use"

adopt the "public welfare" theory, and are decisive of

the case at bar.

Several eminent domain cases have come to this

Court on appeal from Alaska, and the constitutionahty

of these statutes has never been questioned. Moreover,

under these cases, this Court in interpreting said laws

and the term "public use" has already adopted the

"public welfare" theory as particularly applicable to

existing conditions in Alaska.

In Midnight Sun Mining and Ditch Co., 177 Fed. 85,

the Court says:
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"Apart from the fact that the Court will take judi-

cial notice of the climatic and physical conditions of

Seward Peninsula, * * * the evidence presented

in the Court below shows without conflict that the

Peninsula is valuable chiefly, if not entirely, for its

gold and other mineral deposits, * * *" and in this

case the Court approvingly adopts the decision in Clark

vs. Nash, and Strickley vs. Highland Boy Mining Com-
pany (supra).

Again, in Miocene Ditch Company vs. Jacobson, 146

Fed. 680, the decisions in Clark vs. Nash, and Strickley

vs. Highland Boy Mining Co. (supra), were cited and

approvingly referred to; and the Court says: "In

Clark vs. Nash * * * the Court had occasion to

discuss the question of the right of eminent domain

under the provisions of the Utah Statute, which in all

essential respects is similar in its provisions to the Code

of Alaska." The cases thus cited, approve the "public

benefit" theory—the Utah Statute and hence the Alas-

ka Statutes herein quoted. Many cases are here cited.

In Miocene Ditch Co. vs. Lyng, 138 Fed. 544, the

judgment dismissing the case on the ground that the

Complaint failed to plead a "public use" was affirmed

by this Court, but it is noted that in remanding the

case, the Court gave leave to amend the Comiplaint to

cover that deficiency; showing thereby that the Court

regarded the statutes in question as valid.

In Empire Water and Power Co. vs. Cascade Town



53

Co., 205 Fed. 26, it was said, "In framing constitutions

wisdom frequently requires the use of general terms

which should be held as progressively adaptable to

material development, and as open to embrace new in-

stances as they arise and come clearly within the spirit

of the provision" and "even the incidents of ownership

may be cut down by the peculiar laws of a state"

—

Otis Co. vs. Ludlow Co., 201 U. S. 154, citing Eldridge

vs. Tregevant, 160 U. S. 452, 466.

It is thus apparent that the term "public use" has

received enlarged scope and meaning. The test is no

longer confined to use by the public, but the doctrine

as peculiarly applicable to the mining states is now

based upon "public use"
—

"public welfare."

The power of a State to work out from the con-

ditions existing in a mining region the largest welfare

of its inhabitants has become the accepted doctrine.

Bacon vs. Walker, 104 U. S. 316.

The case of Strickley vs. Highland Boy Mining Co.

(supra), is peculiarly applicable to the case at bar, for

it covers "aerial lines between mines" and the Court

in that case sustain^^d the opinion of the legislature

and of the Supreme Court of Utah, and recognized the

doctrine "that the public welfare of the State demands

that aerial lines between mines should not be made

impossible by the refusal of a private owner to sell

the right to cross the land, and the Court in that case
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in referring to the opinion in Clark vs. Nash (supra)

said: "In discussing what constitutes a 'public use* it

recognized the inadequacy of use by the general public

as a universal test."

The case at bar presents a much stronger case than

the Strickley case, in that the right-of-way in that case

was largely a matter of convenience and other routes

could have been adopted; whereas, in the case at bar,

the area sought to be condemned is the only place avail-

able for the right-of-way of the aerial tram and power

line to operate the same, in mining Combers Right

claim. This fact is conclusively established. (Finding

No. 11—tr. 69.)

In Black vs. Hirsh, 256 U. S. 155, it was held that

"the use by the public generally of each specific thing

affected, cannot be made the test of public interest."

The Court further says: "The notion that property

rights are absolute and exempt from legislative modi-

fication required from time to time in civilized life is

contradicted not only by the doctrine of eminent domain,

under which what is taken is paid for, but by that of

the public power in the proper sense, under which

property rights may be cut down, and to that extent

taken without pay."

At 10 R. C. L., Sec. 26, it is said: "The Supreme

Court has found nothing in the federal constitution

which prevents the condemnation of one person for his
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individual use of a right-of-way over the land of an-

other for an aerial bucket line—Strickley vs. Highland

Boy Mining Co. (supra) ; of a right-of-v^ay for the con-

struction of an irrigation ditch;—Fallbrook vs. Brad-

ley, 164 U. S. 112; or the right to construct a spur track

to a private establishment over the land of another

—

Hairston vs. Danville, etc. Ry. Co., 208 U. S. 598; or

right-of-way for a tunnel to reach a mine; Brynes et

al, vs. Douglas et al., 83 Fed. 45. See also, 10 R. C. L.,

Sec. 46, defining the true meaning of "public use."

Again, quoting from the opinion of the lower Court

in the leading case of Highland Boy Mining Co., vs.

Strickley, (Utah) affirmed by the Supreme Court in

200 U. S. 527, it is said:

"The construction of roads and tramways for the

development of the mining industry is a public use,"

on "the same line of reasoning as was held in Clark vs.

Nash (supra) in regard to irrigation ditches" * * *

"otherwise * * * adjoining owners would be clothed

with power to demand and compel payment of an in-

conscionable price for their lands before parting with

the title, or they could refuse absolutely, to grant the

easement required on any terms, and thereby in some
cases cripple mining enterprises, or destroy them al-

together. Such a policy would not only be inconsistent

and unreasonable, but would greatly retard the de-

velopment of the greatest natural resources of the

state. We are therefore of the opinion, and so hold,

that the construction and operation of roads and tram-

ways for the development and working of mines is a
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public use—the act of the legislature under considera-

tion makes ample provision for the payment of a fair

price to the owner of lands sought to be condemned,

and for all damages that he may suffer because of such

taking, and is therefore valid."

In Noble State Bank vs. Haskell, 219 U. S., 110, it

was said: "An ulterior public advantage may justify

a comparatively insignificant taking of private prop-

erty for what, in its immediate purpose, is a private

use."

The following cases are also directly in point upon

the questions here discussed:

Burley vs. United States, 179 Fed. 9;

Fallbrook Irr. Dist. vs. Bradley, 164 U. S., 112, 161;

Kansas vs. Colorado, 206 U. S., 46;

Bank vs. County of Yankton, 101 U. S. 129;

Boquillas Cattle Co. vs. Curtis, 213 U. S. 338;

Potlatch Lumber Co. vs. Peterson (Idaho) 88 Pac.

426;

Owry vs. Goodwin, (Ariz.) 26 Pac. 376;

Tanner vs. Treasury T. M. & R. Co., (Col.) 83 Pac.

464;

Overman vs. Corcoran, 15 Nev. 147;

Ellinghouse vs. Taylor (Mont.) 48 Pac. 757;

Dayton Mining Co. vs. Seawell, 11 Nev. 394;

Goldfield Cons. M. & T. Co. vs. Old Sandstrom A.

G. M. Co. (Nev), 150 Pac. 313;

Brown vs. United States, 44 S. Ct. Rpts., 90;—283
Fed. 606;

Shasta Power Co. vs. Walker, 149 Fed. 568;

Old Dominion Land Co. vs. U. S. 296 Fed. 20.
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We desire to direct particular attention to the early

leading case of Dayton Mining Co. vs. Seawell, 11 Nev.

394, and the language of Chief Justice Hawley at page

409 of the opinion in that case. It is particularly ap-

plicable to Alaskan conditions and well described the

obstructive measures adopted by defendant corpora-

tion in the case at bar.

We are aware of the adverse rulings of the Califor-

nia cases on the question of "public use" as related to

mining in that state, but point out that "mining" is

not the chief industry of California. The California

Courts do not hesitate to adopt the "public benefit"

and "public welfare" theory in defining a "public use"

when applying the same to irrigation purposes. The

California rule as applied to "mining" and the cases

cited by counsel from that state, are wholly inapplic-

able to Alaskan conditions or to the facts in the case

at bar.

The Lower Court committed no error in the Finding

complained of as charged in Point IV of Defendant's

Brief.

The authorities cited upon the foregoing point, will

also stand as an answer to Point VIII, pages 49, 56 of

Defendant's Brief, on the question of the constitution-

ality of said Statutes under the Fifth Amendment to

the Constitution. Moreover, the cases cited on pages

50 and 53 do not support the text, but are largely in
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favor of the doctrine of "public benefit" and "public

welfare" in defining the meaning of "public use" and

support the contention of Plaintiffs in this case.

No error was committed in the Interlocutory judg-

ment on the constitutional point raised.

Answering Point V of Defendant's Brief, pp. 41-44.

Counsel contend under this point that,

"The interlocutory judgment is erroneous in con-

demning defendant's land for the use of Plaintiffs in

mining in and upon the land and shoal water of Bering

Sea between low and mean high tide."

Practically, there is no rise and fall of tide in Bering

Sea opposite Combers Right claim, other than one

foot, which would lay bare a strip along the coast be-

tween low and mean high tide of not exceeding a strip

two feet wide, which is too small to be mined by itself,

or at all, other than in connection with the adjoining

claim or the adjoining submarine area below low tide.

With the cases of Shively vs. Bowlby, 152 U. S. 1, 9;

McCloskey vs. Pacific Coast Co., 160 Fed. 794, and Co-

lumbin Canning Co. vs. Hampton, 161 Fed. 60, cited on

page 42 of Defendant's Brief, holding that the United

States Government is the owner of all the land in

Alaska below the line of ordinary high tide, we have

no contention, for these cases are directly in point and

support our theoiy of the case whereby the United
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States has by direct terms granted to citizens of the

United States the right to mine said areas, owned by

the Government. Who would have the temerity to

argue that the Government of the United States was

not authorized to grant to its citizens the right to mine

submarine areas owned by it?

By Sec. 26 of the Act of June 6, 1900, 31 Stat. L. 329,

330 (Compiled Laws of Alaska, Sec. 129), Congress

granted to citizens of the United States the right to

explore and mine, between low and mean high tide

and below low tide on the shores, bays and inlets of

Bering Sea. The section referred to is set out on pages

42 and 43 of Defendant's Brief and therfore will not be

copied here.

Counsel cite no authority on this point, and the ques-

tion raised is limited to land "between low and mean

high tide" (the narrow strip above described) and no

question whatever is raised to the great body of land

constituting the submarine gold-bearing areas below

low tide on the shores of Bering Sea.

Plaintiffs are mining both areas in conjunction with

Combers Right claim, as of right they are entitled to

do under the direct grant from the United States; nor

do Plaintiffs claim any exclusive right to mine said

areas. Defendant is at perfect liberty to likewise mine

the same, but has no intention of so doing. Its policy
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is not only obstructive, but destructive to the mining

interests of the Territory.

At common law, these lands were owned by the

Crown, but under our system, are owned by the Gov-

ernment for the use and benefit of its citizens, and the

United States had a perfect right to employ such agen-

cies and instrumentalities as it might see fit to use,

including the right of eminent domain, to work

and mine such areas. The Government has delegated

this right to others, the public, without exclusive privi-

leges; nor does the acceptance of the privilege and

mining said areas under said grant destroy the nature

of the "public use," no more than as though the Gov-

ernment itself carried on said mining operations. The

right has been delegated, and carries with it under the

term of "public usj" the "public benefit"-"pubHc wel-

fare" theory so unanimously adopted in the mining

states. Force to this argument is given by the fact that

such mining operations by citizens of the United States

are "subject to such general rules and regulations as

the Secretary of War may prescribe for the preserva-

tion of order and the protection of the interests of

commerce." Under this supeiMsion, Permits are is-

sued by Secretary of War, under plans and specifica-

tions to be submitted and approved by the War De-

partment, for all dolphins, or other obstnactions to

navigation, before mining such submarine areas can be
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commenced; as was done by Plaintiffs in the case at

bar.

This argument is supported by the following cases:

Burley vs. United States, 179 Fed. 9;

Fallbrook Irr. Dist. vs. Bradley, 164 U. S. 112, 161;

Kansas vs. Colorado 206 U. S. 46

;

Bank vs. Yankton, 101 U. S. 129.

In Kansas vs. Colorado (supra), the Court said:

"The National Government is the most considerable

owner, and has power to dispose of and make all need-

ful rules and regulations respecting its property."

The Government could condemn Defendant's prop-

erty, or an easement thereon and thereover to work

and mine these areas. It has granted the right to

mine the same to its citizens, and there follows with

the grant the right of eminent domain under the Alas-

ka Statutes heretofore referred to.

There is no merit to the contention of Defendant

under Point V of its Brief, and the Court committed no

error on this ground.

Answering Point VI of Defendant's Brief, p. 45:

Defendant predicates error here, claiming the ease-

men sought to be condemned, should have been for a

definite period. No authority is cited. A sufficient

answer to this alleged error is that the Statute does

not limit the time an easement may be used and en-



62

joyed under condemnation proceedings, and the fact

that Plaintiffs pleaded a fixed period, is wholly im-

material. Moreover, this subject is still under the

control of the lower Court, for no final judgment in

condemnation has been entered. We therefore sub-

mit that no error was here committed.

Answering Point VII of Defendant's Brief, pp. 45-49.

Defendant here complains because the Findings and

Interlocutory judgment failed to specifically describe

the rights reserved unto Defendant to mine on the

area sought to be condemned. This point is chimerical,

for there are no reservations made against Defendant,

nor is there any reason, if Defendant so desires, why he

cannot mine the condemned area at any time, and this

is specifically reserved to defendant under Finding No.

15, printed on page 46 of Defendant's Brief.

The case of Pontiac Imp. Co. vs. Cleveland Metro-

politan Park Dist., 135 N. E. 635, is not in point here,

for the Court there attempted to confer upon the Park

Board indefinite powers of regulation governing the

land owner in his use of the property. Not so here, for

the Interlocutory Judgment merely covers an ease-

ment unto plaintiffs to be exercised with as little inter-

ference and obstruction to Defendant as possible in its

mining the condemned area at the same time said ease-

ment is being used by Plaintiffs in mining their own

ground. Defendant complains of the words "good
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faith" inserted in the Finding and Judgment herein

and counsel devote considerable space to argument on

this point. We admit it is regrettable that neither

Defendant nor its counsel seem to know even the mean-

ing of the words, for the record discloses the bad faith

of both since 1924 in raising every technical objection

known to the law to prevent Plaintiffs from mining

Combers Right claim and adjoining sea areas, after

an expenditure of $80,000.00 for that purpose ; while at

no place in the entire record is there the slightest inti-

mation that Defendant, either now or in the future, has

any intention whatever of mining its own ground or

said areas. The record reeks with the "dog in the man-

ger" policy of Defendant. Moreover, the Statute does not

require that any rights should be reserved unto Defend-

ant in the condemnation ofthe easement required. The

stipulation that Defendant might, if it so desired, mine

the condemned area at the same time said area was

being used by Plaintiffs under the easement, was volun-

tarily and in good faith, conceded by Plaintiffs. (Reply

(b) Tr. 57.) On the other hand, the magnanimity (?)

of Defendant corporation, whose charter has expired

by limitation (Finding No. 3, Tr. 62) ; that maintains

no officer in the Territory, other that the required

Statutory Agent and its able counsel; that will neither

mine itself nor permit its neighbor to mine, is truly

amazing. This statement is well illustrated by the de-
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mand of $75,000.00 damages for the easement in ques-

tion (Paragraph 23, Answer—Tr. 52) as against an

award of $101.00 made by a Commission composed of

mining men of the district. The equities of the case

are all with Plaintiffs, and the language of Judge Haw-

ley, set forth on page 409 in Dayton Mining Co. vs. Sea-

well, 11 Nevada, 394, well expresses the situation in this

case and the conduct of Defendant throughout the en-

tire proceedings.

The Finding and judgment complained of on this

point are without error.

As a matter of courtesy to the Presiding Judge of

the lower Court, who handed down the exhaustive and

exceedingly able, written opinions upon overruling the

Demurrers printed in the record, we submit verified

copies of said Opinions with this Brief, for such con-

sideration as this Honorable Court may deem advisable

in the premises. Copies thereof, with this Brief, have

been mailed to counsel for Defendant from Nevada.

The seemingly lengthy argumentative portions of this

Brief have been deemed necessary because of the in-

ability of counsel for Plaintiffs to be present at the oral

argument. The case is submitted on this Brief.

The points here raised are of vital interest to the

entire mining industry of Seward Peninsula, for like

situations, as in the case at bar, prevail along the shores
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of Bering Sea for a stretch of over twenty miles of gold

bearing sand beaches and adjoining submarine areas

containing a gold content of millions of dollars that

can be profitably mined by the use of modern mining

machinery, as constructed and explained in our State-

ment of the Case, but which cannot be mined without

aerial trams and power lines to bring material from

the sand beaches and adjoining submarine areas to the

mining plants thereon, and which aerial trams and

power lines MUST, by force of circumstances be placed

upon patented upland mining claims adjoining such

beaches; otherwise, said gold-bearing beaches and sub-

marine areas cannot be mined, to the utter destruction

of a new and great mining industry, and consequent

damage to the public at large. The right of eminent

domain is all that will save the situation, and the Terri-

torial Legislature of Alaska in passing the Act of 1913

(supra) made ample provision for such protection.

Without the right of eminent domain here contended

for, the Congressional Act granting to citizens of the

United States the privilege of mining the sea areas

therein mentioned, is meaningless and of no avail, and

said areas must remain unmined, contrary to the in-

tention of Congress, as specifically provided by said

Act.

In conclusion, we submit that there is no error in the

Record warranting a reversal of the lower Court, and
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we ask that its decisions on all points raised, be af-

firmed, and the Appeal and Writ of Error of Plaintiff

in Error dismissed at its costs.

Respectfully submitted,

GEO. D. SCHOFIELD,

Attorney for Defendants in Error,

Nome, Alaska.


